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MOTION TO DISMISS THE INDICTMENT

The defendant I. Lewis Libby, through his counsel, hereby moves to dismiss the
indictment on the ground that it was obtained, approved and signed by an official—Special
Counsel Patrick J. Fitzgerald—who was appointed and exercised his powers in violation of the
Appointments Clause of the Constitution and applicable federal statutes. The grounds for this
motion are fully explained in the following Memorandum.

MEMORANDUM IN SUPPORT
INTRODUCTION

Under the Appointments Clause of the Constitution, no person may assume the power of
a principal officer of the United States unless he or she has been appointed to that office by the
President with the advice and consent of the Senate. U.S. Const. art. I, § 2. Further, 28 U.S.C.
§§ 516 and 519 provide that no federal officer may represent the United States in litigation
without the Attorney General’s direction and supervision unless the Congress has expressly
authorized it. Those constitutional and statutory provisions have been violated in this case.

In Edmond v. United States, 520 U.S. 651, 662-63 (1997), the Supreme Court made clear
that an officer who exercises authority on behalf of the government absent “direct[ion] and
supervis[ion]” by a superior is a principal officer for Appointments Clause purposes. By the
express terms of his charter, Mr. Fitzgerald operates “independent of any supervision or control
of any officer” within the Department of Justice or elsewhere. Accordingly, under controlling
Supreme Court precedent, he is a principal officer. Because he was not appointed to that office
by the President with the advice and consent of the Senate, he holds that authority improperly
and in direct contravention of the Appointments Clause.

Acting without any direction or supervision, Mr. Fitzgerald alone decides where the

interests of the United States lie in an investigation that involves national security, the First
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Amendment, and important political questions. He alone decides which individuals to subject to
investigation, what evidence will be obtained or not obtained, and whether or not continued
investigation and prosecution are warranted. He is subject to no oversight and has no obligation
to comply with Department of Justice policies and regulations that constrain the exercise of law
enforcement powers in all other federal cases. Furthermore, he has unilateral authority to expand
his jurisdiction and the power to say when, if ever, his office should be terminated. It was
limitations on those powers that led the Supreme Court to uphold the independent counsel
provisions of the Ethics in Government Act. See Morrison v. Olson, 487 U.S. 654, 671-72
(1988). It is the absence of such controls that violates the Appointments Clause in this case.

In addition to violating the Constitution, the power given to Mr. Fitzgerald wholly
ignores the Attorney General’s statutory obligation to supervise all litigation to which the United
States is a party, unless the Congress specifically says otherwise. 28 U.S.C. §§ 516, 519. That
obligation is rooted in historic practice and reflects the Congress’s policy judgment that litigation
involving the government should be subject to the unifying influence of the Attorney General.
The grant of virtually unchecked power to the Special Counsel pays no heed to that statutory
obligation. What is more, it disregards the intent the Congress clearly expressed when, amid
serious concerns about prosecutorial excesses, it abolished the Office of Independent Counsel.
Finally, it sidesteps, for no good reason, the carefully calibrated regulations the Attorney General
promulgated after the elimination of the independent counsel to ensure effective investigation of
high-level government officials, without shirking the duty to supervise. See 28 C.F.R. Part 600.

By law the Attorney General may delegate powers, but he may not abdicate
responsibility. If the abdication that occurred here is permitted by this Court, important

constitutional and statutory protections of our form of government will be at risk. Our system
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depends on the accountability of federal officers. If this newly created Office of Special Counsel
is allowed to stand, there is nothing to stop the Department in the future from contracting out its
core litigating responsibility whenever political expediency or convenience recommends it.
Because the indictment against Mr. Libby was obtained through the Special Counsel’s exercise
of unlawful authority, it must be dismissed.
STATEMENT OF FACTS

In the fall 0of 2003, the Department of Justice (“DOJ” or the “Department”) launched an
investigation into the alleged unauthorized disclosure of the identity and employment status of
Valerie Plame Wilson, whose occupation as an employee of the CIA was publicly reported by
columnist Robert Novak on July 14, 2003. Initially, this investigation was conducted by career
attorneys within the Department’s Criminal Division, under the supervision of the Assistant
Attorney General in charge of that division, who reported through the Deputy Attorney General
to then-Attorney General John Ashcroft. On December 30, 2003, Deputy Attorney General
James Comey announced at a press conference that, effective that day, Mr. Ashcroft had recused
himself from all matters related to the investigation. See Transcript of Dec. 30, 2003 Press
Conference at 1 (Exh. A). Mr. Comey stated that, pursuant to 28 U.S.C. § 508, he would serve
as Acting Attorney General for purposes of this investigation. Id.'

Mr. Comey further explained that he and Mr. Ashcroft had agreed that special counsel
should be appointed to oversee the investigation, and that he (Mr. Comey) had chosen Patrick J.
Fitzgerald, United States Attorney for the Northern District of Illinois, for the job. Mr. Comey

said that he had decided not to proceed under 28 C.F.R. Part 600, the DOJ regulations providing

! On August 12, 2005, Mr. Comey, who was leaving the Department of Justice, assigned his
authority as Acting Attorney General to Associate Deputy Attorney General David Margolis.
See Letter from James B. Comey, Deputy Attorney General, to David Margolis, Associate
Deputy Attorney General (Aug. 12, 2005) (Exh. B).
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for appointment of special counsel from outside the government. Those regulations,
promulgated after the expiration of the independent counsel provisions of the Ethics in
Government Act, were intended to govern investigations of this kind. See 64 Fed. Reg. 37,038
(July 9, 1999). Mr. Comey, however, sidestepped Part 600. He said that he did so because he
wanted to avoid “put[ting the investigation] on hold for any period of time” and because he had
decided to give the Special Counsel a mandate “significantly broader than . . . would go to an
outside special counsel.” Exh. A at 3. In that regard, Mr. Comey stated that neither he nor
anyone else in the Department would act as an “ultimate supervisor[] and decision-maker[]” in
this case. Exh. A at 2.

The same day, Mr. Comey delivered a letter to Mr. Fitzgerald giving to him “all the
authority of the Attorney General with respect to the Department’s investigation into the alleged
unauthorized disclosure of a CIA employee’s identity.” Letter from James B. Comey, Acting
Attorney General, to Patrick J. Fitzgerald, United States Attorney (Dec. 30, 2003) (Exh. C). The
letter provides that Mr. Fitzgerald is to exercise his authority as Special Counsel “independent of
the supervision or control of any officer of the Department.” Id. (emphasis added). Mr. Comey
claimed he was empowered to give that broad power to the Special Counsel “by law, including
28 U.S.C. §§ 509, 510, and 515.” Id.* In a subsequent letter, Mr. Comey confirmed that the

Special Counsel enjoys the “plenary” authority of the Attorney General, and that his authority is

2 Section 509 vests in the Attorney General (with three exceptions not relevant here) “[a]ll
functions of other officers . . . and all functions of agencies and employees of the Department of
Justice.” Section 510 permits the Attorney General to delegate his functions to “any other
officer, employee, or agency of the Department of Justice.” Finally, section 515(a) authorizes
“any other officer of the Department of Justice, or any attorney specially appointed by the
Attorney General,” to conduct criminal proceedings “when specifically directed by the Attorney
General.”
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not “defined and limited by 28 C.F.R. Part 600.” Letter from James B. Comey, Acting Attorney
General, to Patrick J. Fitzgerald, United States Attorney (Feb. 6, 2004) (Exh. D).

Subsequently, in an affidavit filed in connection with In re Special Counsel Investigation,
338 F. Supp. 2d 16 (D.D.C. 2004), Mr. Fitzgerald described his authority as follows:

[A]s Special Counsel, I serve as the functional equivalent of the
Attorney General on this matter.

Affidavit of Patrick J. Fitzgerald § 5 (Aug. 27, 2004) (excerpts attached as Exh. E). He further
explained that Mr. Comey’s conferral of authority “is in many respects broader than the authority
conferred by [28 C.F.R. Part 600] as I need not seek approvals prior to significant investigative
or prosecutive steps.” Id. atn.1. Later, in a press conference announcing the indictment in this
case, Mr. Fitzgerald described his position as “unique” and acknowledged that he was not
constrained by the regulations that govern other special counsel. Indeed, he acknowledged that,
for purposes of this matter, he wears the “hat” of the Acting Attorney General. See Transcript of

Mr. Fitzgerald’s Oct. 28, 2005 Press Conference at 15-16 (Exh. F).
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ARGUMENT

THE ASSIGNMENT OF AUTHORITY TO THE SPECIAL COUNSEL
VIOLATES THE APPOINTMENTS CLAUSE OF THE CONSTITUTION.

Under the Appointments Clause of the Constitution, no person may be given the power of
a principal officer of the United States unless he has been appointed to that office by the
President with the advice and consent of the Senate. U.S. Const. art. I, § 2. The decision to
cede the plenary authority of the Attorney General to Mr. Fitzgerald in this matter—subject to no
supervision or direction by anyone in the Department of Justice or elsewhere—violates that
important structural safeguard of the constitutional scheme.

A. The Constitution Requires That All Principal Officers Be Nominated By The
President With The Advice And Consent Of The Senate.

Section 2 of Article IT of the Constitution provides:

[The President] shall nominate, and by and with the Advice and Consent of the

Senate, shall appoint Ambassadors, other public Ministers and Consuls, Judges of

the Supreme Court, and all other Officers of the United States, whose

Appointments are not herein otherwise provided for, and which shall be

established by Law: but the Congress may by Law vest the Appointment of such

inferior Officers, as they think proper, in the President alone, in the Courts of

Law, or in the Heads of Departments.
The Appointments Clause divides all Executive branch officers into two classes—principal and
inferior—and sets forth strict requirements for the appointment of each. See United States v.
Germaine, 99 U.S. (9 Otto) 508, 509-10 (1878). The provision mandates that no person may be
given the power of a principal officer unless he or she has been appointed to that office by the
President with the advice and consent of the Senate.

The appointment process for principal officers is “more than a matter of etiquette or
protocol; it is among the significant structural safeguards of the constitutional scheme.”

Edmond, 520 U.S. at 659 (internal quotation marks and citation omitted). “[T]he Clause

bespeaks a principle of limitation by dividing the power to appoint the principal federal officers
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.. . between the Executive and Legislative Branches.” Freytag v. Comm ’r of Internal Revenue,
501 U.S. 868, 884 (1991). The Framers knew that principal officers would be given tremendous
authority in the government they had devised, and were concerned that placing the power to
appoint those officers exclusively in the Executive Branch would lead to “incautious or corrupt
nomination[s].” 2 M. Farrand, Records of the Federal Convention of 1787, at 43 (rev. ed. 1937)
(J. Madison). Roger Sherman, one of the Founding Fathers, explained that fear:

If the president alone was vested with the power of appointing all officers, . . . he

would be liable to be deceived by flatterers and pretenders to patriotism, who

would have no motive but their own emolument. They would wish to extend the

powers of the executive to increase their own importance . . . .

Letter from Roger Sherman to John Adams (1789), in 6 Works of John Adams 440 (Adams ed.,
Boston 1850-56); see also 3 Joseph Story, Commentaries on the Constitution § 1524, at 376
(1833) (“[TThe appointments to office are too important to the public welfare, not to induce great
hesitation in vesting them exclusively in the president”).

The Framers added the requirement of Senate confirmation as an “excellent check”
against the risk of “incautious” appointments. See The Federalist No. 76, at 457 (C. Rossiter ed.,
1961) (1788) (A. Hamilton). By requiring both Presidential nomination and Senate confirmation
for all principal officers, the Clause “ensures public accountability for both the making of a bad
appointment and the rejection of a good one.” Edmond, 520 U.S. at 660. And in that way it
helps to protect individual citizens against the arbitrary exercise of governmental power. See
Myers v. United States, 272 U.S. 52, 293 (1926) (Brandeis, J., dissenting) (“In order to prevent
arbitrary executive action, the Constitution provided in terms that presidential appointments be

made with the consent of the Senate . . . ). Indeed, the Supreme Court has explicitly recognized

that “[t]he structural principles embodied in the Appointments Clause do not speak only, or even
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